O o =2

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

BN MR
0000155010

BEFORE THE ARIZONA C RP%0 JTION, COMMISSION

z70na Comoration Commission
BOB STUMP, CHAIRMAN DOCKETED
GARY PIERCE

BRENDA BURNS JUL 302014

BOB BURNS

SUSAN BITTER SMITH DOCKE THIY Y

ne

DOCKET NO. W-02526A-10-0499

IN THE MATTER OF THE INVESTIGATION )
OF THE FAILURE OF BELLEMONT WATER )
COMPANY, AN ARIZONA PUBLIC SERVICE ) 74612
CORPORATION, AND BELLEMONT WATER ) DPECISIONNO.______
COMPANY SHAREHOLDERS BRAD NESS, )  ORDER

GLORIA NESS, ERIK NESS, DIANAH NESS (aka )

DIANA NESS), OPERATING AS AN ARIZONA )

PUBLIC SERVICE CORPORATION IN FACT, TO)

COMPLY WITH ARIZONA STATUTES AND )

COMMISSION RULES AND REGULATIONS. )

Open Meeting
July 22-23, 2014
Phoenix, Arizona

BY THE COMMISSION:
FINDINGS OF FACT
A, Introduction
1. On December 15, 2010, Staff of the Utlities Division (“Staff”) of the Artizona

Corporation Commission (“Commission”), filed a Complaint against Bellemont Water Company, Inc.
(“BWC” or “Company”), an Arizona public service corporation, and against Brad Ness, Gloria Ness,
Erik Ness, and Dianah Ness (AKA Diana Ness) (“Named Shareholders”), operating as an Atizona
public service corporation.

2. On April 18, 2011, that Complaint was amended to add an additional count. Also on
that date, Staff filed 2 Motion for Preliminary Injunction.

3. The Complaint and Amended Complaint filed by Staff alleged that the Named
Shareholders and officers of the Company were misusing Company funds. The Complaints and

Motion for Preliminary Injunction sought to prohibit that conduct.
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4. Following an Otrder to Show Cause Hearing conducted on May 3, 2011, the matter
came before the Commission at Open Meeting on May 26 and 27, 2011. Decision No. 72376 was
subsequently entered on May 27, 2011, which ordered as follows:

IT IS THEREFORE ORDERED that Bellemont Water Company shall not allow
Brad Ness, Gloria Ness, Erik Ness, and Dianah Ness (aka Diana Ness) access to any
funds and bank accounts of Bellemont Water Company until further order of the
Commission.

IT IS FURTHER ORDERED that Brad Ness, Gloria Ness, Erik Ness, and Dianah
Ness (aka Diana Ness) shall not access any of the revenues and bank accounts of
Bellemont Water Company until further otder by the Commission.

5. As of July 18, 2013, Steven D. and Janet A. Adams had acquired the Company’s stock
through a foreclosure action against the Ness’s for non-payment of debt owed by those Named
Shareholders.

6. The Named Shareholders are no longer shareholders or officers of the Company and
have no access to the Company or its funds. See correspondence from Bellemont Water Company, a
copy of which is attached hereto as Exhibit A.

7. Staff is recommending that this matter be dismissed, as further detailed below.

B. Background

1. Bellemont Water Company (“B WC” or “the Company”), a subchapter “C”
Corporation, was incorporated in Arizona in 1989.

2. BWC has operated under a certificate of convenience and necessity (“CC&N”) which
was originally granted in Commission Decision No. 58079, dated November 12, 1992. The Company
is a Class D utility providing water service to eight metered commercial customers and standpipe
service to non-captive customers approximately ten miles southwest of Flagstaff in Coconino County,
Arizona.

3. On September 3, 2008, Commission Decision No. 70482 authorized the Company to
charge a standpipe water service rate of $15.00 per 1,000 gallons. This authorization contained several

conditions pertaining to the handling and use of the funds received.

Decision No. 74612
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4. On September 3, 2009, the Company filed an application for a rate increase and
application for approval to incur long-term debt from the Water Infrastructure Finance Authority of
Arizona.

5. The Staff Report was filed on February 10, 2010, recommending a rate decrease and a
denial of financing.

6. On February 25, 2010, Staff filed its supplemental Staff Report clarifying the water
hauling sutcharge language and standpipe conditions.

7. At the August 24, 2010, Open Meeting, Company President Brad Ness and Company
Vice President Eric Ness were present. Additionally Rodney Wilson and Klaudia Ness, BWC
Secretary, appeared telephonically.

8. During that Open Meeting, Klaudia Ness alleged that there had been mishandling of
Company funds by the Named Shareholders, specifically that BWC funds had been used by Company
president Brad Ness to make payments on personal debt, namely a loan or loans used by certain Ness
family members to purchase the stock of BWC.

9. Klaudia Ness also stated that the standpipe service meter was within Brad Ness’ sole
control and that she was concerned that standpipe revenue was not being deposited into the separate
standpipe service meter bank account. Klaudia Ness stated that approximately $6,000 of standpipe
revenue was unaccounted for.

10. The Commission voted on the rate and financing applications and issued Decision No.
71868. That Decision specifically reaffirmed the Commission’s previous order regarding use of
standpipe revenue. Additionally, the Commission directed Staff to investigate the allegations of
mismanagement made at the Open Meeting. Subsequently, Staff requested that the instant docket be
opened to monitor the status and results of the investigation. Staff filed a complaint on December 16,
2010.

11. Staff conducted an investigation, the results of which were presented in the Staff
Report docketed herein on April 15, 2011. Staff made the following determinations:

a. BW(C has violated the Commission rule related to the required filing of its 2009
Utilities Division Annual Report.

Decision No. 74612




o 0 N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Page 4

Docket No. W-02526A-10-0499

b. BWC has incurred long-term debt without the required Commission
authorization. Brad Ness, Glotia Ness, Erik Ness, and Dianah Ness have
caused BWC to incur long-term debt without the required Commission
authorization.

C. BWC has violated Commission otders related to the restricted handling and
use of standpipe revenues.

d. Brad Ness and Erik Ness have violated Commission orders related to the

restricted handling and use of standpipe revenues.

e. BW(C and its officers failed to maintain the formalities of a separate corporate
existence.
f. Company earnings have been diverted for shareholders’ personal use, unrelated

to the operations of the utility.

g. Brad Ness and Erik Ness have caused Company earnings to be diverted for
their personal use, unrelated to the operations of the utility.

h. The continuation of the identified inappropriate financial practices of the
Company and certain of its officers poses a serious threat to the Company’s
financial health and, consequently, to the continued provision of safe and
reliable water service.

12. The Ness family members originally purchased their stock in the Company from the

McLain family, and executed a promissory note as partial payment for that stock.

13.  The Ness family defaulted on that note and the McLain family brought a civil action

against the Ness family.

14. In order to settle that debt, the Ness family obtained a loan from Steven and Janet

Adams, secured by the Company stock.

15. The Ness family also defaulted on that obligation and, on September 7, 2012, a civil

action was filed by Steven and Janet Adams against Brad Ness; Gloria Ness; Erik Ness; Dianah Ness;

Klaudia Ness and her husband, Elliott Ness; and Bellemont Water Company.

Decision No. 74612
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16.  The claim against the Company was subsequently dismissed, and judgments were
entered against the individual defendants. As indicated in a minute entry issued by that Court on April
17, 2013, those judgments were to be at least partially satisfied by a transfer of the defendants’ shares
of stock in the Company. A copy of that minute entry is attached hereto as Exhibit B.

C. Company’s Current Status

1. Steven Adams has informed the Commission in correspondence docketed August 1,
2013, that Brad Ness, Glotia Ness, Etik Ness and Dianah Ness, the four shareholdets and/or officers
who were prohibited from accessing any of the revenues and bank accounts of Bellemont Water
Company in Decision No. 70482, no longer had any ownership interest in or involvement with the
Company.

2. Further, the Company’s annual report, filed with the Commission on August 3, 2013,
reflects that said defendants are no longer officers or directors of the Company. A copy of that annual
report is attached as Exhibit C.

D. Staffs Analysis

1. Given that the persons who were the subject of Staff's Complaint and the
Commission’s Decision No. 70482 no longer have any interest in or control of the Company, this
matter is moot and the Complaint herein should be dismissed and docket should be closed.

E. Conclusions of Law

1. The Company is a public water service corporation within the meaning of Article XV

of the Arizona Constitution and A.R.S. 40-250 and 40-252.

2. The Commission has jurisdiction over the Company and of the subject matter of the
application.
3. It is in the public interest to dismiss the Complaint filed herein.

Decision No. 74612
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ORDER
IT IS THEREFORE ORDERED that the Complaint filed by Staff against Bellemont Water
Company, Inc. on December 15, 2010, and amended on April 18, 2011, is dismissed and this docket is

hereby closed.
IT IS FURTHER ORDERED that this Decision shall become effective immediately.

BY THE ORDER THE ARIZONA CORPORATION CO MfSSION

4:4_01/&/\

& CHAIW /COMMIIKSION/ER/

EXCUSED

I3 T RS uam COMM. BURNS ( ‘

COMMISSIONER COMMISSIONER /\} COMMISSIONER

IN WITNESS WHEREOF, I, JODI JERICH, Executive
Director of the Arizona Corporation Commission, have
hereunto, set my hand and caused the official seal of this
Commission to be affixed at the Capitol, in the City of

Phoenix, this_ @D day of ég)m 42? , 2014,
ODI1 JERIC
EXECU DIRECTOR

DISSENT:

DISSENT:

SMO:sms\JMA

. 74612
Decision No.
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Service List For Bellemont Water Company
Docket No. W-02526A-10-0499

Brad Ness

Gloria Ness

Erik Ness

Dianah Ness

3960 North Pinal Street
Kingman, AZ 86409

Klaudia Ness

BELLEMONT WATER COMPANY
P.O. Box 31176

Flagstaff, AZ 86003

Mary Keller Wong
10426 West Hatmont Dr.
Peotia, AZ 85345

Andrew Abram

David M. Villadolid®

Steven J. Lippman

BURCH & CRACCHIOLO, P.A.
702 E. Osborn Rd., Suite 200
Phoenix, AZ 85014

Mz. Steve M. Olea, Director
Utilities Division

Arizona Corporation Commission
1200 W. Washington

Phoenix, AZ 85007

Ms. Janice M. Alward

Chief Counsel, Legal Division
Atrizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

Docket No. W-02526A-10-0499

Decision No. 74612
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Exhibit A

Decision No.

74612
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Bellemont Water Company
P.O. Box 31176 mE e

Flagstaff AZ 86003 i o — o s
928.526.3851 MG -1 P32
July 31, 2013 il

e LURMISSIT
CURET COMTROL

Re: Docket # W-02526A-10-0499: Future Operating Plans Status Report

Commissioners and Staff:

| am writing in reference to the status report for the future operating plans for the
Bellemont Water Company. The corporate status has been restored and the
ownership has changed. As of the meeting on July 18th, 2013, Steven D. Adams
is the President of Bellemont Water Company and Klaudia Ness is Secretary.
Brad Ness, Gloria Ness, Erik Ness, Dianah Ness, and Elliott Ness no longer
have ownership or involvement with Bellemont Water Company. The plans for
the company are as follows:

° Klaudia Ness will remain Secretary/Manager of the company and will
continue to do the day to day operations and is the main contact for
Bellemont Water Company.

° We are diligently working towards ADEQ compliance and have obtained
Tata and Howard Engineering Firm to engineer our new chiorination
system for the required 4 log removal.

o Together Ms. Ness and Mr. Adams will continue to meet and discuss the
much needed repairs for the company and plan out the strategy for moving
forward on the repairs and upgrades. Due to financial limitations, we will be
prioritizing the essential and beneficial repairs first.

o A new accountant has been obtained to bring the tax information current
so that we may obtain a much needed rate increase. It is also to be
documented that she is limited to the tax information, and will not be
allowed to discuss information outside of her scope.

o Ms. Ness will be working on diligently bringing the compliance issues
current as well as the annual report.
. Our goal is to aid Bellemont Water in becoming a strong and sound utility.

We are excited to be moving in a new direction. We look forward to the positive
changes that are in the future for the Bellemont Water Company. Thank you.

Sincerely,

S Y W RECEIVED
;

cision No 74612
e AIUE -2 H——

LEGAL DIVISION
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Exhibit B

Decision No.

74612
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IN THE SUPERIOR COURT OF THE STATE OF ARIZONA
IN AND FOR THE COUNTY OF COCONINO

Dan R. Slayton, Judge
Division 2
Date: April 17, 2013

Deborah Young, Clerk
Valerie House, Deputy Clerk
Patricia Yerkes, Court Reporter

MINUTE ENTRY

STEVEN D. ADAMS and JANET A. ADAMS,
husband and wife,

Plaintiffs,

VS. Cause No. CV 2012-00590
BRAD NESS and GLORIA NESS, husband and
wife; ERIK NESS and DIANA NESS, husband
and wife; ELLIOTT NESS and KLAUDIA NESS,
husband and wife; and BELLEMONT WATER
COMPANY, INC., an Arizona Corporation.

Defendants.

Nt et N Nt N N N N Nt N e N it e N e’

ACTION: Oral Argument

APPEARANCES: Counsel, David Villadolid, is present and appearing on behalf of the
Plaintiffs. Defendant, Elliott Ness, is present and appearing in propria persona.

2:02 p.m.: Courtis in session.

The Court notes this is the time set for Oral Argument; adding that there was a Motion
to Dismiss regarding Bellemont Water Company, Inc.

Counsel Villadolid presents oral argument.

Court and Mr. Ness confer regarding the fact that no Response was filed in this maﬁer;
it is not included in the Court’s file.

Court and Counsel confer regarding the amount to be considered for damages as well
as the need for an evaluation of the value of shares.
™o

. DecisionNo.___ 74612 "7
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In re the Matter of: Adams vs. Ness
Cause No. CV 2012-00590

April 17, 2013

IT IS ORDERED entering Judgment in the amount of $141, 014.58; either by way of
Judgment by Default or by way of the pleading and up through today’s date.

FURTHER ORDERED awarding the cost of atforney's fees to the Plaintiffs in the
amount of $ 8,307.00.

For the Record, the Plaintiff's have agreed not to execute said judgment until a
valuation of the stock has been completed; then the amount will be offset against what is owed
by the Defendant’s in this matter.

2:28 p.m.: Court adjourns.

Cc: ra Meyer, Burch & Cracchiolo, P.A., 702 E. Osborn Rd., Phoenix, AZ 85014
Kiaudia Ness, 5030 E. Cortland Blvd., D-5, Flagstaff, AZ 86004
Bridget A. Humphrey, Legal Division, Arizona Corporation Commission, 1200 W. Washington St., Phoenix,
AZ 85007
Brad Ness, 3960 N. Pinal St., Kingman, AZ 86409
Gloria Ness, 3960 N. Pinal St., Kingman, AZ 86409
Erik Ness, 3960 N. Pinal St.,, Kingman, AZ 86409
Diana Ness, 3960 N. Pinal St., Kingman, AZ 86409
%e\l;emont Water Company, c/o: Tevis Reigh, 7350 Hutton Ranch Rd., Flagstaff, AZ 86004
3
Z

Page 2 of 2

Decision No. 74612
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STATE OF ARIZONA
E-FILED CORPORATION COMMISSION 04378691
CORPORATION ANNUAL REPORT
& CERTIFICATE OF DISCLOSURE

DUE ON ORBEFORE (8/03/2013 FILING FEE $45

PLEASE READ ALL INSTRUCTIONS. The fallowing information [s required by A RS, §510-1522 & 10-11622 for all o
organized pursuant to Arlzona Revised Statutss, Titke 10. The Commission's authority to prascribe this form s AR
124{A) & 10-3121(A). YOUR REPORT MUST BE SUBMITTED ON THIS ORIGINAL FORM. Make changes cor corractic
necesgary. Information for the raport ehoukd refiect the cument status of the corporation.

-0214221-0

EELLEMONT WATER COMDPANY
P.0. BOX 31176
FLAGSTAFF, AZ 06004

Businass Phone: IiBusinm phone is optional.) |
State of Domicile; ARIZONA Type of Corporation; FROFIT
2, Btatn £+ ELAUDIA ME2Y Statu £l Atrsat ical Addra
mm £532 ¥ TOURTH 5Y §272 Ellau:ﬁr ' oe Dyt
City, Stats, Eip: ELABYTAFE, AZ 96004 City, 3tabe;, Eip: A%
ACC URE ONLY ‘
Fe  $_45.00 Fappointhg & new ststufory agent, the new ageint IS T consait to that
Fensly 3 4 00 appointment by skpning befow.  Nofe thaf the aqent audrass must be & A
£, (fncivintad) ar We, foorporation ar Emitad Sxiify company) faving Desis dieipusiad he neaw Sixd
“ﬂ"‘*:‘fs—?éﬂ o heraby consant & thisappaistrnd Uil Y remonE o 1eSton PSR,
Exped
Resubmits; - Signatias of ram Stahriory Agant
Printed Name of Aew Statutory Agent
3. Secondary Address:
{Foreign Corporations ara REQUIRED
to camplete thiasectan).
4. CHARACTER OF BUSINESS
UTILITIES.

Raceivaed: 08/07/2013 14:41
Decision No. 74612
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—0214221-0 BELLEMONT WATER COMPANY ‘
& CAPITALIZATION: I(For-pruﬁt Corporations and Buginess Trustz are REQUIRED to complete this =ecion. ) |
Business trusts must indicate the number of transferahle cerfificates held by trustees evidencing their heneficial i

estate. :
Ba. Please axamine tha corporation’s original Artikclas of Incorporation for the ameunt of sharmas authorized,
Number of Shares/Certificates Authorized Class Series Within Clags (I

1000060 COMMON

Sb. Roview all corporation amendments to determine if the criginal number of sharos has changed. Examine t
minutes for the number of shares issuad.

Number of Shares/Cortificates Issuad

cl Serios Within Class (f
146065 COMMON ories Within Class (f «

&. SHAREHOLDERS: |[Far-proﬁ Corporationa and Busineas Trusts ars REQUIRED to complets this section.) |

List sharsholders holding more than 20% of any cless of shares issued by the corporaticn, or heving maore than
interest in the comporation.

STEVEN D. ADAMS

7. OFFICERS
Nama: BETEVEN D ADAMS Nama: KLAUDIA NESS
Title: PRESIDENT Title: SECRETARY
Address: 2117 DESERT VIEW DR Addresg: 2532 N FDURTE ST #27
WINSIOW, AZ B6047 » FLAGRTAFF, AZ 88004
Date Taking Office: Q7/22/2013 Data Taking Office: 09/08/2004
Name : Name:
Titla: Titla:
2ddrens: Addéress:
Date Taking Office: Date Taking Office:
8. DIRECTORS
Namg: KLAUDIA NESS Name:
Address: 2532 N FOURTH ST #272 Address:
FLAGITAFF, AZ B6004 Date Taking Office:
Datae Taking Offica: 09/08/2008
Mamg : Hame :
dddressg: Address:
Data Taking Officg: Date Taking Qffice:
Decision No. 74612

http://images.azcc.gov/scripts/cgi/dwispart2.pl?COMMAND=4&SESSIONID=r6V3LT9... 12/11/201 3
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-0214221-0 BELLEMONT WATER COMPANY

9. FANANCIAL DISCLOSURE (A.R.5. §10-11522{A)(9))

Nonproftts — § your annual reportis due on orbefors Septamber 25, 2008, you must attach a financial statement {e.g. incoman
balance shest including aesets, liablities). If your nanprofit annual report i due after September 25, 2008, a financial statemne
Cooperative marieting aasoclafions muat In el cases aubmit & Mnancid etetement  All other forma of corporetiane ere ex
financial statement no matter what date the annual report waa due.

ONLY NONPROFIT CORPORATIONS MUST ANSWER THIS QUESTION:
9A. MEMBERS {A.RS. §10-11822(A){8)) This corporation DOES O DOES NOT O b

10. CERTIFICATE OF DISCLOBURE {A.R.E. §§ 10-202(D), 10-3202{D), 10-1822(A)E) & 10-11822(A)M)

A Haeany persan who & currently an officer, diractor, trustes, incorporator, or who, in a For-profit corporation, cantrale ort
10% of the Issued and cutstanding common shares or 10% of any other prcprletary beneficial or membership Interest in
bear;

1. Comnvicted of 8 falony involving & transaction in securities, consumer fraud ar antitrust in-ary staba or fedaral jurizdiction wi
period immediately precading the sxecution of this carlificats?
2.  Comdetsd of afelany, the ecasntisl alemente of which conaleted of fraud, mirrapreesntatian, thaft by falee prateneee or n
maonopaly in any stats or faderal jursdiction within the sevan year pariod immediately preceriing execution of this cartificz
3. Subjectio aninjunciion, judgment; decrea ar pemenent arder of any stete or fedenal court entened within the seven yeat |
preceding s@cution of this cartificate where such injuncisn, judgment, decrae or permanent orcler imvolwad the vckatior
(a} fraud or regiatretion provisions of the securities kewa of thet [uriadicion, ar
{b) the consumer fraud laws of that jurkediction, or -
() the-antitrust or reatraint of trade lawa of that jurisdiction’?

One box must be marked: YES
H“YES" to A, the following Information must be submitted & an attichment o this repartfor sach pason subject to
aclions stated in tems 1 through 3 above,

1 Full birth name. b Data and location of birth.

2. Ful pressnt nama snd prior namea usad. 8 Tha nature and deacripion of aach ool

3.  Presant horne address. acton; the date and location; the court

4. Al prior ptldrecacs for Immediately preceding 7 “yeer Invalved: end the e of cauee nuMber o
pend.

B.  Hosany perwon who ks currently an officer, director, trustes, incorporator, -or who, in-a For-profit corporation; contrela or |
tha ksusd and outstanding comman ghares, or 203 of ahy athat proprietsry, beneficial or membarship Intarest In the ce
in any such capacily or held a 20% interest in any other corporation on the bankruptey or recefvership of that ather corp

One box must be marked: YES

i "YES" to B, the following informatian must be submitted 25 an aftachment to thie report for each corporation su
slatement abova.

() Nama and addrass of sach corporation and tha persons irvohad,
(b) State(a] In which £ (] wea Incarporsted end (1] franeected businesa.
{c) Deten of corporate operation.

11. STATEMENT OF BANKRUPTCY OR RECEVERSHIP (A R.5. §§ 10-1623 & 10-11823)

A Haw the corporation filad a petiton for bankruptey or appeinted a recelver? One box must be marked: YES O
R *“Yas™ ta A, the following Infarmation must be submifted s an sttachment to thie repon:
1. Al efficers, directors, trustesn and mialor stockholdere of the corparation within ane year of fiing the petion for bar
appointment of a receiver. If a major steckholder is a corporation, the statement shall kst the current president, chai
board of directora and major stockholdera of alich corporate stockhalder. “Majer atackholder® means a sharsholde

cantrolling twanty per cant of the gsuad and cutstanding ahanes or twanty par cant of any prapristary, baneflclal ar
interest in the corporation,

2 Whether any such parson has been an afficer, directar, frustes or major stockholder of any other corporation withi
bankruptcy or receivership of the other corperation, s, for-esch such camorstion give:
(&) Name and addnese of each corporation;

{b) Statea Inwhich It (I} was Incorporated and [Il) traneacted buslness.
{c) Datea of aperation.

12 IGNATURES: [Annual Reports must be signed and datad by at lsast one duly authorized officer or they Wi
1deciars, under panaity of perjury, that all corporabe iIncoms tax retums required by Tlie 43 of the Arlzona Revised Bt
fled with the Arizona Department of Revenue. | further declare undsr penalty of perjury that | (we) have examined th
cortificate, Incliding any attachments, and te the best of my four} inewledge and beliaf they ane true, cornect and o

Mame KLAUDIA NESS Nate 08/07/72013

Decision No. 74612
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